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The Fault with No-Fault
iIn New York

by Barbara Bevando Sobel and
Sandra C. Katz*

Are we ready to abandon the established philoso-
phy of marriage and divorce in New York state?
Apparently not yet. In june 1990, the New York State
Assembly failed to pass a no-fault divorce bill which
would have: created a new ground for divorce in
New York based upon irreconcilable differences;
created a presumption that all marital assets would be
divided “equally’”” for marriages that last more than
five years (assets from marriages of less than five years
would be divided 'equitably’’); created permanent
maintenance awards that are subject to judicial
discretion; and created counsel fee and expert fee
awards that are subject to judicial discretion.

The no-fault bill failed in the assembly notwith-
standing the fact that last year a bill which included
all of the above provisions, except permanent main-
tenance, passed in the Senate 33 to 26. However, do
not be seduced into a false sense of security. A no-
fault bill, like an incubus (demon), can come back to
haunt us if it is re-introduced in january 1991. In our
view the no-fault bill provides nothing new under the
sun that could benefit our society and, more particu-
larly, nothing that could benefit women and children.
To fully comprehend the ramifications of the pro-
posed no-fault legislation in the State of New York, it
is necessary to understand the concept of divorce
and marriage as it exists at present.

Grounds for Divorce -

In New York, pursuant to Domestic Relations Law
§170, a divorce may be granted on the following fault
grounds: cruel and inhuman treatment; abandon-
ment; adultery; and confinement in prison (for a
period of three or more consecutive years).

Alternatively, a divorce may be granted if the
parties have lived apart for one year or more pursuant
to a written separation agreement. However, the

spouse requesting the divorce must show that he/she_

*The authors practice with the law firm of Sandra C. Katz,
New York City and Staten island. Ms. Sobel is matrimonial
chairperson, Staten Island Women’s Bar Association and a
member of the Matrimonial Committee, Women's Bar
Association of New York State. Ms. Katz is co-chairperson,
Matnmonial Committee, Women'’s Bar Association of New
York State.
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has substantially complied with all of the terms and
conditions of the agreement.

After all is said and done, whether we like it or
not, what the current law boails down to is a balance
between the spouse at fault and the innocent spouse.
The innocent spouse at least has the option of
divorcing the spouse at fault.

Proposed No-Fault Bill

The Matrimonial Committee of the Women's Bar
Association of the State of New York, in 1990,
submitted a legisiative memorandum in opposition to
the proposed no-fault bill. Below is the gist of this
memaorandum.

frreconcilable differences. The no-fault bull
would have created a new ground for divorce in New
York based upon irreconcilable differences. Irrecon-
cilable differences would be established by showing
that the parties have lived in separate habutations for
12 consecutive months or more and that there was
no reasonable prospect of reconciliation. After 18
consecutive months of separate habitation, the court
could presume that ‘no reasonable prospect of
reconciliation exists’” and the divorce could be
granted based upon the application of one spouse.

This bill would have created a method by which
one spouse could obtain a divorce against a spouse
who was not at fault and who did not consent to the
divorce, simply by leaving. Concisely stated, the bull
created a cause of action for abandonment in favor of
the abandoning spouse. More importantly, this bill
rewarded the abandoning spouse who retfused to
bargain in good faith with regard to reaching a
reasonable and equitable financial and custodial
settlement.

The no-fault bill contradicted the concept of
divorce that has existed for the past decade in New
York state. Under the no-fault bill disproportion
rather than balance would exist. The innocent spouse
would become a victim of the capricious whims of
the spouse at fault. For example, the spouse at fauit
would be able to obtain a divorce even though
he/she abandoned and deserted an innocent spouse
who may have invested one, five, 10, 20, 30 years or
more into a marriage. Even if the spouse at fauit
deserted the innocent spouse and refused to pay any
support to him/her, or to the children, the spouse at
fault could be rewarded by having grounds for
divorce. After an 18-month separation, the spouse at
fault would merely have to tell the judge that he/she
despised the innocent spouse and did not want ta
live with her/him to demonstrate that there was na
“reasonable prospect of reconciliation.”

.~



in short, no-fault, as proposed in this legislation,
ould have rewarded the guilty spouse (with grounds
.or divorce) for leaving the marital home whether or
not that spouse paid support. This approach defies
logic and would revert the concept of marriage and
divorce into the dark ages.

Proponents of no-fault contend that the bill
would release parties from a dead marriage. How-
ever, spouses already have the option of an uncon-
tested divorce. In New York, if the party seeking a
divorce can come to terms with her/his spouse, they
have the option of signing a separation agreement
and waiting one year for a divorce. Therefore, the
non-passage of a no-fault bill does not eradicate the
availability of uncontested divorce. Rather, the non-
passage of the no-fault bill denies a divorce to the
spouse at fault who refuses to agree on support,
property distribution, etc.

Property distribution. The presumption that mari-
tal assets in marriages of more than five years should
be divided ‘‘equally”” whereas assets in marriages of
less than five years should be divided "‘equitably,” is
arbitrary at best. This presumption is a repetition of
case law as it exists today. This legislation would not
have changed the fact that although some assets are
divided equally, other assets will never be divided on
an equal basis. For example, the marital residence
and pensions are often divided equally. On the other
hand, a business or a professional degree or license is
rarely divided in the same fashion, and the status quo
would continue notwithstanding this proposed legis-
lation.

Why should marriage of less than five years be
discriminated against? In many cases, the first five
years of marriage is the time when the wife devotes
the greatest part of her time supporting her husband’s
education and/or career and raising the children.

Maintenance. Spousal maintenance may be per-
manently awarded under current statutory and case
law. Therefore, the no-fault bill simply provided an
“illusion’* of adding more rights, but feil flat when it
comes to substance. The New York Court of Appeals,
in Braiman v Braiman, 44 N.Y.2d 584, 591, 407
N.Y.S.2d 449, 452 (1978), aptly observed that '‘di-
vorce dissolves the family as well as the marriage, a
reality that may not be ignored.” [Emphasis sup-
plied]. Women and children with no frame of
reference for poverty have become the new “‘middle
class poor.”

Studies in states such as California,' Ohio,?
Vermont,?> Alaska,* Michigan,’ Connecticut,® and
Maryland’ have determined that women and children
suffer financially after’ the enactment of no-fault
grounds in three significant ways: (1) maintenance is
less likely to be awarded; (2) when maintenance is
awarded it is lower in amount and for shorter periods
of time; and (3) property awards are decreased.

Counsel/expert fees. The no-fault bill offered
nothing more than what is already provided for
pursuant to Domestic Relations Law §237. DRL §237
authorizes interim fee awards where it is shown that
such an award is needed to enable the non-monied
spouse to proceed properly. The no-fault bill merely
would have guided the court as to how to determine
a reasonable fee, if an award was to be made at all.

Conclusion

Do not be fooled and do not be misiead. There /s
no “free lunch.” The provisions for a distributive
award, maintenance, and counsel/expert fees are
merely a sweetener to disguise the decay and the
rancor imposed upon the innocent, victimized
spouse who, in reality, is being discarded as yester-
day’s trash.

Does this society still revere the sanctity of the
family unit? Will this society continue to compensate
the innocent victim and not the party at fault? These
are the moral questions at the heart of the no-fault
divorce issue.
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