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Nice People Get
Sexually Transmitted
Diseases

by Barbara Bevando Sobal*

Times have changed. Whether we like it or not
the 1990s will have to focus on sexually transmitted
diseases ("'STDs’’). Unlike “The Wife of Bath,””' and
“The Lady of Shalott,”’? casual sexual encounters and
multiple spouses can resuit in an STD and turn Prince
or Princess Charming into a deadly toad.

STDs do not discriminate. Everyone is vulnerable.
Yes, even nice people can unknowingly fall victim to
the debilitating effects of an STD.

STDs have reached epidemic proportions. One
out of every five sexually active adults at present has,
or in the past have had, a sexually transmitted
disease.? Therefore, every sexual encounter presents
unknown risks,* and possible legal liabilities, not only
for the sexually involved partners, but also for
potential third-party defendants such as doctors,
clinics and lawyers.

STDs may be transmitted intentionally, knowing-
ly, recklessly, negligently, stupidly, unknowingly, or
uncontrollably.’ The key issues in an STD case are: (a)
intent—did the defendant know that (sihe had the
disease? and (b) the infectious period—was the
defendant contagious when (s)he had a sexual en-
counter with the plaintiff?

The Most Common STDs

Knowledge of the following most common STDs
(chlamydia, gonorrhea, genital herpes, syphilis, geni-
tal warts, hepatitis B, and AIDS) is imperative.

Chlamydia. Chlamydia, the silent epidemic, is the
most widespread bacteria-like STD in the United
States. Researchers fear that as many as 10 million
Americans will contract chlamydia this year. Health
regulations in 40 states require reporting. Chiamydia
can be spread without sexual contact through house-
hold activities such as contact with towels and
washcloths. Those infected with chlamydia can be
unaware of their condition.” Chlamydia can lead to

*The author practices law
SR in New York City and on Staten Island, N. Y. She is a
member of the Matrimonial Committee, Women's Bar
Assaciation of the State of New York; chairperson of the
Matrimonial Committee, Staten Island Women’s Bar Associ-
ation; and a member of the Matrimonial Commuittee,
Richmond County Bar Association.
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painful pelvic inflammation, miscarriages, sterility,
and increases in the risk of ectopic pregnancies.?

A Dallas jury awarded Mrs. Stafford $375,000
in damages as a result of her infertility caused
by contracting Chlamydia from her husband.
The Supreme Court of Texas held that the
damages awarded by the trial court were
supported by the evidence of the husband’s
adulterous relationships, transmittal of the
disease to the wife, and evidence that the
disease was the proximate cause of injury to
the wife.?

Gonorrhea. The incidence of gonorrhea in the
United States is seasonal: the highest rates occur in
the late summer, the lowest rates in the late winter
and early spring.’® Transmission can occur without
sexual contact by exposure to vaginal discharge and
saliva."

Complications in women ‘include chronic pelvic
inflammatory disease and the closing of the Fallopian
tubes.'? This disease is the major cause of sterility in
women. Health regulations require mandatory re-
porting in all states. Victims who become sterile as a
result of the willful or negligent transmission of
gonorrhea can seek substantial money damages.’

A Wyoming jury awarded Ms. Housen
$1,300,000 for compensation and punitive
damages based upon Mr. Duke’'s alleged
grossly negligent infection of Ms. Housen
with a venereal disease, gonorrhea. How-
ever, the Wyoming Supreme Court reversed
the district court decision on the ground that
the action was barred by the statute of
limitations (to be discussed below).'*

Genital herpes. Herpes (from the Greek root “to
creep”’) has been known to exist for at least 25
centuries. Genital herpes simplex virus (HSV) infec-
tion is a disease of major public health importance.'
Health regulations require reporting in 25 states.

Herpes is incurable. There are two types of the
herpes simplex virus: HSV (type 1), which causes cold
sores and fever blisters; and HSV (type il), which
causes genital sores and blisters. Both types now
occur in the mouth and on the genitals.'s

Studies have indicated that women with HSV-Il
have a higher incidence of cervical cancer.'” Cenital
herpes may cause life threatening infections, mental
deficiencies, and reproductive complications in
women. Stress can cause recurrence.'®

A New York trial court judge held, and the
Appellate Division affirmed, that Mrs. Mahar-
am could seek compensatory and punitive



damages from her former husband of 31

years for the alleged wrongful transmission of
incurable genital herpes, based on the theo-
ries of fraud and negligence.”

* * »*

The California Court of Appeals held that
Kathleen K. was entitled to damages based
upon severe physical injury to her body as a
result of contracting a dangerous, incurable
disease, genital herpes; due to Robert B.'s
tortious conduct in either negligently or
deliberately failing to inform her that he was
infected with a venereal disease.?” '

Syphilis. Because of its silent, ms:d!ous Course,
syphilis is known as the ‘“‘great imitator” or the “‘great
imposter.” It is most often transmitted by sexual
contact.?! Health regulations require mandatory re-
porting in all states.

Syphilis is a highly contagious, destructive, dead-
ly disease that can invade the cardiovascular system,
the central nervous system, and virtually any organ of
the body.2 But, a client is most infectious in the early
stages of the disease. A client can spread syphilis
through sexual contact up to four years after acquir-
ing the illness.?

Although syphilis is a curable disease, a client can
suffer from persistent infection despite treatment.
Follow-up treatment must be carefully monitored for
a period of one to five years.?

Genital warts. Chronic condyloma (genital warts),
is the number one viral STD in the United States.
However, health regulations do not require report-
ing.’s Genital warts are highly contagious human
papillomavirus (HPV's) infections.

Genital warts most frequently attack the internal
and external genitals. However, this viral STD has at
least 45 vanations and can occur in different areas of
the body.% Studies have demonstrated that women
with a history of genital warts may be four times more
-likely to develop cenvical cancer.?

Safe, effective treatment for most HPV infections
is not currently available. Sexual partners of clients
with genital warts should be evaluated and treated if
necessary.8

Hepatitis B. Hepatitis B (HBV), a DNA virus that
affects the liver,2? is a major worldwide public health
problem. Health regulations require mandatory re-
porting in all states.’®

An increased prevalence of Hepatms B has been
noted among prostitutes. However, Hepatitis B pre-
dominantly strikes male homosexuals.’'

Chronic active hepatitis may progress to cirrhosis
and death. In addition, there is a risk of primary liver
cancer.’? Treatment is ineffective.’}

AIDS (Acquired Immune Deficiency Syndrome).
Sexual contact 1s the primary means of contracting
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the AIDS virus.* AIDS attacks the bod)/s :mmune
system and impairs the ability to fight disease. AIDS
creates susceptibility to: {a) multiple opportunistic
infections; (b) Kaposi’s sarcoma (rare skin cancer) and

other malignancies; and (c) pneumocystis carinii

pneumonia (PCP). Exposure to STDs may tngger the\

dormant virus.3

subject to legal liability. However, if a partner sus-
pects that he/she might have symptoms “of the
disease or has engaged in high-risk behavior, he/she
must disclose this to any sexual partner and must take
reasonable steps to prevent the transmission. A
partner aware of his/her infection has a mandatory
duty of disclosure to each and every partner.3é

The landmark case involving Marc Christian,
Rock Hudson's lover, sends a message loud
and clear to those knowingly infected with
AIDS. A Los Angeles jury awarded Marc
Christian $14.5 million in compensatory dam-
ages ($3 million more than he sought). Rock
Hudson was found guilty of outrageous con-
duct and of conspiracy with his secretary,
Mark Miller. Mark Miller, a third party de-
fendant, was also found liable for keeping
Rock Hudson’s secret in order that Christian
would continue to engage in sex with Hud-
son.

Although Marc Christian did not test positive
for AIDS, he alleged the emotional distress
that he suffered in connection with develop-
ing the disease in the future.’’

The STD Client

The stakes are high in every sexual encounter.
Every sexual relationship, whether it be marriage, or
sex for sport, involves a risk factor. Each partner takes
the risk of not only having a sexual encounter with
that partner, but also with a possible ‘“‘unknown
army,” that includes a/l of that partner’s past sexual
lovers.?8

Recent research demonstrates that being infected
with one or more STDs can result in the suppression
of the immune system. STD infection has now been
linked not only with an increased risk of getting AIDS,
but also with at Jeast six different cancers.’®

As a result, STD clients all have one thing in
common: the pain, anger, rage, grief and heartache
associated with STDs. Not only are these clients
enraged at their partner, they are furious with the
legal profession, the medical profession, and other
potential third-party defendants. =

As an attorney representing many women suffer-
ing from an STD, | have observed how ‘egregious
these injuries are.

These injuries are not only medical (including
hysterectomy in some cases), but financial as well.
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The serious medical complications can even render
an STD victim unable to work.

Clients also can suffer emotional and psychologi-
cal complications after a curable STD, like gonorrhea
or syphilis,.has been successfully treated.* Emotional
scars and shame can last a lifetime for clients with
incurable diseases such as chronic condyloma and
genital herpes. Doctors report that many patients
experience stages similar to those mourning the
death of a loved one: shock, emotional numbing,
isolation, loneliness, depression and impotency.*'
And, for married couples, infection often ends in
divorce.

Theories of Liability

The legal consequences of STDs can include both
civil and criminal liability. A client becomes a prime
target for litigation when s(he) fails to warn a prospec-
tive sexual partner of having an STD. One who
negligently exposes another to an infectious or
contagious disease, which this second person then
contracts, can be held liable in damages for his/her
actions.*?

An important premise is that a certain amount of
trust and confidence exists in any intimate relation-
ship, at least to the extent that one sexual partner
represents to the other that he/she is free from
venereal or other contagious diseases.*?

! would like to emphasize that a cause of action
must arise before the statute of limitations starts.* An
STD client can seek damages for the transmission of
an STD based upon the following torts: (a) negli-
gence; (b) fraud, deceit, and misrepresentation; (c)
battery; and (d) intentional infliction of emotional
distress.*s

Negligence. The traditional formula for establish-
ing tort liability is:*®

« A duty, or obligation;

« A breach of that duty. (A sexual partner inflicts
injury by having sexual intercourse at a time when
he/she knew, or in the exercise of reasonable care
should have known, that he/she was a carrier of
venereal disease*’);

« A reasonably close causal connection between
the conduct and the resulting injury, ‘‘proximate
cause”; and

« Actual loss or damage.

In New York, the statute of limitations for negli-
gence is three years. C.P.L.R. §214.

- Fraud, deceit, and misrepresentation. The key
point in an action for fraud is the duty to speak given
the relationship of trust between the parties.*® There
is a fiduciary duty in intimate sexual relationships.*?

Five elements are required to prove fraudulent
misrepresentation:

‘o A deliberate misrepresentation by the diseased
partner;? ‘

» The diseased partner knew or should have
known that he/she contracted a venereal disease;?

« Intent to induce the sexual partner to rely upon
the misrepresentation;s?

« Justifiable reliance.?? (The sexual partner relied
upon such representations and had sexual inter-
course with the diseased partner, which he/she
would not have done had he/she known the true
state of affairs;) and

» Damage resulting from the reliance; for exam-
ple a painful or debilitating disease.’

In New York, the statute of limitations for fraud is
six years. C.P.L.R. §213(f).

STD clients are furious with
the lawyers, doctors and
other third parties' who are
potential defendants.

Battery. To be liable for battery, the act must
cause, and must be intended to cause, an unpermit-
ted, offensive contact.® The'test is what would be
offensive to the ordinary person.5?

Three elements are necessary to prove a civil
battery in STD cases:’

« Intent (the deliberate intent to transfer the
disease or the intent to cause the contact that causes
the disease i.e.: sexual relations;

« Contact (an actual touching); and

« Offensive contact (a touching that offends a
reasonable sense of personal dignity).

Even though both parties consent to sexual
relations a battery may be committed. Consent to
engage in sexual relations does not constitute con-
sent to being infected with a sexually transmitted
disease without knowledge of the diseased partner’s
infectious condition.%®

In New York, the statute of limitations for battery
is one year. C.P.L.R. §215(3).

Intentional infliction of emotional distress. The
standard for liability based on the intentional inflic-
tion of emotional distress is outrageous conduct that
exceeds the bounds usually tolerated by a decent
society, which is intended to cause, and does cause,
serious mental distress.® Thirty-eight states recognize
this cause of action.®' See, e.g., the California appel-
late case of Kathleen K. v. Robert B. in which the

. transmission of genital herpes gave rise to this cause

of action.8? :

Criminal liability. Communication of a venereal
disease to a partner can be either a misdemeanor or a
felony.8? The distinction is based upon the length of
imprisonment and the place of imprisonment® A
felony is punishable by death or imprisonment for
more than one year in a state prison or penitentiary.b



A misdemeanor is punishable by less than one year
by fine, by imprisonment or both in a local jail.%

In the following states it i1s a misdemeanor to
infect someone with a venereal disease, and the
punishment ranges from a small fine to one year in
the county jail: Alabama (knowledge of disease not
required), Arizona (knowledge required), California
{(knowledge required), Colorado (knowledge re-
quired), Delaware (knowledge not required), Florida
(knowledge required), Idaho (knowledge required),
Louisiana (knowledge not required), Montana (knowl-
edge required), Nevada (knowledge required), New
Jersey (knowledge required), New York (knowledge
required), Oregon (knowledge required), Rhode
Island (knowledge required), South Carolina (knowi-
edge required), South Dakota (knowledge not re-
quired), Tennessee (knowledge not required), Texas
(knowledge required), Utah (knowledge required),
Vermont (knowledge required), Wyoming (knowl-
edge required).®’

in North Dakota, infecting someone with a
venereal disease is an infraction. First-time offenders
can be fined up to $500 (knowledge required). In
Oklahoma, infecting someone with a venereal dis-
ease is a felony, punishable by up to five years in the
state prison (knowledge of disease not required). in
Washington, it is a gross misdemeanor to infect
someone with a venereal disease punishable by a
term in a county jail of not more than one year
and/or a fine of not more than $1,000 (knowledge
required).

Statute of limitations

The statute of limitations is one of the most
problematic aspects of an STD claim. As a general
rule, where an injury, although slight, is sustained as a
result of the wrongful act of another, and the law
affords a remedy, the statute of limitations attaches at
once. It is not required that all of the damages
resulting from the act shall have been sustained at the
time. The running of the statute is not postponed by
the fact that damages do not arise until years later.
The act itself is the basis for the action.%®

with respect to STDs, the statute of limitations
attaches when there has been notice of the invasion
of the plaintiff's legal right, even though notice of
consequences does not materialize until later.?

One statute of limitations problem occurs where
the attorney’s fail to include all causes of action for
the transmission of an STD in the complaint. There-
fore, during the first consultation, | ask my clients
whether or not they have ever contracted an STD.
Usually, the client is relieved that ! inquired. The
attorney should help the client overcome a sense of
humiliation. Also remember that time on the statute
of limitations clock may be ticking as attorneys
discuss how to deal with STD information.

Vol. 11.

6

Doctors too can impose barriers to meeting the
statute of limitations for an STD claim. Often doctors
do not inform the client that they have an STD. This is
particularly egregious if doctor knows that the pa-
tient’'s sexual partner-has an STD.

The statute of limitations is
one of the most
problematic aspects.

Public health stations also create barriers to
meeting the statute of limitations. Many STD patients
wind up with a history of STDs but without a definite
diagnosis. One spouse may be tested and treated for
the disease at the clinic, and notice sent to the other
spouse who, in turn, is treated but not tested for the
disease. Doctors cover themselves by stating on the
medical records that the wife was treated, for exam-
ple, for the husband’s problem because the wife was
his sexual partner. However, without testing, the
medical record does not state that the wife had an
STD; and without a record of the disease, the statute
of limitations goes down the drain.

Third-Party Defendants

Inany STD litigation, consideration must be given
to the inciusion of third party defendants. The
reasons vary. They could be strategic, evidentiary,
availability of a “"deep pocket,” or the STD victim
may simply want revenge.

Vulnerable third-party defendants include per-
sons who originally transmitted the sexual disease;
doctors, hospitals, and clinics who failed to report the
disease; therapists or physicians with a special rela-
tionship to the parties; and attorneys who negligently
failed to advise a client that a cause of action
existed.”® As a general principle, a defendant owes a
duty of care to all persons who are foreseeably
endangered by his conduct, with respect to all risks
which make the conduct unreasonably dangerous.”

Decisions have heid that a doctor is liable to
persons infected by his patient if he negligently fails
to diagnose a contagious disease, or, having diag-
nosed the illness, fails to warn members of the
patient’s family.”2

Conclusion

Time magazine succinctly stated that, “‘the unsus-
pecting person who picks up herpes from a partner is
hit with a double whammy: evidence of betrayal and
a lifelong disease as a memento of the event.’”
However, nothing can compare to the ignorance and
the betrayal imposed upon a client by the legal and
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medical professions, professions which are dedicated
to serving and healing.
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